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I have been asked to speak on the rights of irregular migrants in the United States, with a
particular emphasis on their right to counsel in deportation (now called “removal”) proceedings.
In U.S. public discourse, these migrants are typically called “illegal aliens,” a term that denies
their humanity. People can behave illegally, but they cannot be illegal, notwithstanding
legislation passed late last year by the U.S. House of Representatives to make unlawful presence
a felony. Human rights advocates prefer the term “undocumented,” though (truth be told) many
irregular migrants possess documents. The undocumented are not “irregular” in the sense of
uncommon in the United States. As of March 2006, they numbered nearly 12 million, headed
6.6 million families, and accounted for 5 percent of the U.S. labor force." Let me outline four
points that, I hope, will frame the complex question of their rights in the United States.

First, the United States honors the political and civil rights enshrined in the U.S. Constitution,
but does not recognize (as such) economic and social rights. As the U.S. Supreme Court has put
it, the Constitution does not guarantee a minimal standard of “social or economic well-being.”
Federal, state, and local governments may attempt to alleviate poverty and other socio-economic
problems, although increasingly anti-poverty programs do not extend to the undocumented.

More to the point, these problems do not implicate constitutionally recognized rights.” For
example, the situation of the 46.6 million people in the United States who lack (private or public)
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health insurance” violates the international right “to the enjoyment of the highest attainable
standard of physical and mental health,” but it does not offend the U.S. Constitution. For present
purposes, suffice it to say that the undocumented cannot avail themselves of rights that U.S. law
does not recognize.
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Second, U.S. law sharply distinguishes between U.S. citizens and all non-citizens (not just the
undocumented) in the provision of certain rights and benefits. The right to vote in federal and
state elections, and to hold certain elective offices, has long been limited to U.S. citizens.
However, The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 has led to
the deportation of lawful permanent residents for relatively minor offenses and the separation of
thousands of immigrant families whose members have different immigration statuses.’
Similarly, the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 has
denied “means tested” public benefits to broad categories of lawful permanent residents.

The trend towards “criminalization” of immigration violations has widened the breach between
U.S. citizens and non-citizens. Under U.S. law, immigration offenses have traditionally been
treated as “civil” in nature. Yet prosecutions for an expanding list of crimes like illegal entry,
document fraud, false claims to citizenship, and harboring the undocumented have increased to
the point that “immigration” offenses now represent the largest category (32 percent) of all
federal prosecutions.” Beyond this phenomenon, the terrorist attacks of September 11, 2001 led
to the aggressive use of immigration procedures as a national security tool. The Bush
Administration characterized its domestic legal response to the terrorist threat as one of
“preventive prosecution,” but its “prosecutions” in the months after September 11™ mostly
involved enforcement of civil immigration measures.® Provisions like pre-charge detention, call-
in registration, and closed removal proceedings arguably took immigration law beyond even the
criminal framework.
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Third, the civil rights recognized by the U.S. Constitution apply to “persons” or “people,” terms
that encompass the undocumented. Thus, the undocumented can avail themselves of the right to
assemble, to be free against unreasonable searches and seizures, to due process of law, to equal
protection, to a speedy trial, to legal counsel in criminal cases, and to not having their property
taken without just compensation. This tradition finds its strongest expression in a 1982 U.S.
Supreme Court cases that invalidated on equal protection grounds a state scheme to deny
undocumented children access to public education.”
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Conversely, the federal government enjoys broad power to regulate immigration. In practice, this
means that if Congress acts in this area, its restrictions will likely to be upheld. Federal welfare
classifications, for example, have been held to implicate Congress’ power to control entry,'” even
though public benefit eligibility may not, in fact, influence immigration control. The federal
immigration power reaches its apex when applied to persons caught at the border, who are
deemed (in a legal fiction) not to have formally entered the country, even if the United States
permits their entry. Since the federal government enjoys “plenary” or “absolute” authority to
regulate immigration, it is important to establish the contours of this power. Of primary
importance, this power cannot be exercised in ways that violate the U.S. Constitution. To
provide an extreme example, the federal government could not torture or shoot an immigrant at
the border to prevent their entry. As the U.S. Court of Appeals for the Fifth Circuit recently put
it: “There are ... no identifiable interests that justify the wanton infliction of pain.”'' Nor does
every restriction on immigrants involve an exercise of the federal immigration power, which
deals with who can enter, who must leave, and who can stay. Having said that, Congress
possesses very broad authority to regulate immigration in the way it sees fit.
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States and localities, frustrated by the lack of federal success in stemming illegal migration, have
increasingly tried to restrict immigration on their own.'> Typically these measures aim to
convince the undocumented to abandon their communities by denying them what international
law would characterize as economic and social rights, including housing, employment, benefits,
and public services. These measures will not receive judicial deference, not because they violate
substantive rights but because in encroaching on the federal government’s immigration regime
they violate the “supremacy clause” of the U.S. Constitution."> Again, not every state or local
restriction on immigrants implicates immigration, and some local restrictions on immigrants will
be upheld. But preemption occurs if Congress expressed “an intent to occupy a given field” or if
state or local law conflicts with federal law in an area (like immigration) of federal authority."*
Thus, the U.S. Supreme Court has invalidated state public benefit restrictions based on
alienage,' as well as state restrictions on eligibility for certain jobs.'® Even if a state or local
restriction does not substantively run afoul of the supremacy clause, the manner of a law’s
enforcement may invalidate it. For example, a measure that required state or local officials to
determine a person’s immigration status or if an immigration offense had been committed would
likely violate the “supremacy clause.”"”

The equation changes, however, when federal legislation directs or pressures states to deny
drivers’ licenses,'® in-state college tuition,'® or other benefits to undocumented persons. In these
circumstances, state and local restrictions will likely be upheld.

Fourth, deportation proceedings closely resemble criminal trials, but are viewed as “civil” in
nature. For this reason, even though immigrants in deportation proceedings may be separated
from their families, banished to countries they do not remember, persecuted and tortured, they
cannot avail themselves of the Sixth Amendment right to appointed counsel. In theory, the due
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process protections guaranteed by the Fifth Amendment — which applies to deportation
proceedings — could require courts to appoint counsel in certain removal cases.” In practice,
however, this virtually never occurs. In addition, a federal statute provides that persons facing
removal have a right to counsel, but at “no cost to the government.”21
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Not surprisingly, most persons in deportation proceedings do not have legal counsel and those
without counsel are deported at far higher rates, a trend most pronounced in cases of detained
immigrants.”> A recent study found that unrepresented asylum-seekers were denied political
asylum 93 percent of the time, compared to 64 percent for asylum-seekers with legal counsel.”
Other analyses have concluded that represented asylum-seekers are up to six times more likely to
prevail in their cases.”* The immigration judge represents another important variable in case
outcomes. Denial rates by individual judges vary from 9.8 to 96.7 percent,” a factor that
increases the need for legal counsel. In short, many persons in deportation proceedings cannot
afford counsel and those who must represent themselves do so at their peril.

The United States remains a generous nation towards immigrants. Its 37 million foreign-born
residents have ushered in the largest wave of immigration in U.S. history. At the same time, the
nation is in the throes of a divisive debate that features competing visions of “membership” and
of the rights and privileges that should be extended to immigrants. Restrictionists seek to make
life so difficult for certain immigrants — through a patchwork of federal, state, local measures —
that they will be forced to leave. Human rights advocates seek to integrate immigrants (including
the undocumented) into the nation’s life. The resolution of this debate will determine whether
the United States puts the undocumented on a path to citizenship with all of its rights and
responsibilities, or whether it perpetuates a two-tiered society characterized by a growing
population of second-class non-citizens who lack rights, security or prospects.
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